	Guidance for Landlords on Deposits and Deposit Schemes (Wales)


1. Security Deposits
1.1 Under the Renting Homes (Wales) Act 2016 (‘the Act’), if a contract-holder under an occupation contract pays a deposit (or another person pays a deposit on his or her behalf), the deposit must be dealt with in accordance with an authorised deposit scheme. 

1.2 Within 30 days of the deposit being paid, the landlord must:

1.2.1 Comply with the initial requirements of an authorised deposit scheme; and 

1.2.2 Give the contract-holder (and any person who has paid the deposit on his or her behalf) the ‘Required Information’. 
The Required Information is prescribed in The Renting Homes (Deposit Schemes) (Required Information) (Wales) Regulations 2022.
These requirements are fundamental provisions of all occupation contracts and must be incorporated without modifications. 

1.3 Landlords must protect their contract-holder’s deposits using an authorised deposit scheme if they have let the dwelling on an occupation contract from and after 01 December 2022.
2. Security Deposits for existing tenancies which convert to occupation contracts
Landlords must continue to protect contract-holder's deposits using an approved deposit scheme when an existing tenancy has converted to an occupation contract on 01 December 2022. Existing deposits protected in approved schemes will be unaffected. 
3. Deposit schemes

3.4 At the time of writing, we are not aware any new authorised deposit schemes are being created. There are currently three official deposit schemes.  The Landlord must use one of these schemes.  They are:

3.4.1 
Deposit Protection Service (DPS) – a “custodial” scheme where the Landlord pays the deposit to the DPS which holds the money in a bank account. When the tenancy ends, the DPS releases the deposit to the person who is entitled to it.

a) Any Landlord can use this scheme. A Landlord based outside the UK must use this scheme unless he employs a UK-registered letting agent to manage the tenancy.

b) There is no fee for using this scheme. It is financed entirely from the interest earned on the deposits held in the scheme.

c) For further information see: http://www.depositprotection.com/
3.4.2 
MyDeposits – an insurance scheme where the Landlord retains the deposit but pays a premium to insure the deposit against the risk of the Landlord wrongfully keeping it. If the Landlord doesn't pay the Tenant the amount he is owed at the end of the tenancy, the insurer will pay the Tenant and try to get the money back from the Landlord.

a) 
Any Landlord can use this scheme. Landlords pay a fee to join the scheme plus an insurance premium for each deposit.

b) 
For further information see: http://www.mydeposits.co.uk/
3.4.3 
Tenancy Deposit Scheme (TDS) – another insurance scheme.  

a) TDS runs along the same lines as the MyDeposits scheme, but it is only available to Landlords who belong to an approved professional body where members have client money protection insurance. Examples of approved bodies include the Association of Residential Letting Agents (ARLA), the Royal Institution of Chartered Surveyors (RICS), the National Association of Estate Agents (NAEA) and the National Approved Letting Scheme (NALS).

b) 
For further information see: http://www.thedisputeservice.co.uk/
4. What happens if the landlord does not protect a deposit?

4.5 If landlords do not protect their contract-holder’s deposits when required to, the contract-holder (or any person who has paid the deposit on his or her behalf) can apply to court for an order on the following grounds:

4.5.1 the landlord has not complied with the initial requirements of an authorised scheme; and/or
4.5.2 the landlord has not provided the required information; and/or 
4.5.3 the applicant has not received confirmation from the scheme administrator that the deposit is being held in accordance with the scheme (although the landlord has notified them that a particular authorised deposit scheme applies to the deposit). 
4.6 The court will either order the landlord (or the person who is holding the deposit) to repay the deposit to the applicant, or the scheme administrator of a custodial scheme within the ‘Relevant Period’ (being 14 days from the date of the court order).
4.7 The court must also order the landlord to pay to the applicant (within the Relevant Period), a sum of money not less than the deposit and not more than three times the amount of the deposit. 
4.8 If the occupation has ended, the court will order the landlord to repay all or part of the deposit to the applicant within the Relevant Period.

4.9 A landlord will not be able to serve a section 173 notice, or a section 186 notice or give notice under a landlord’s break clause under the Act, if:

4.9.1 The initial requirements of an authorised deposit scheme have not been met; or

4.9.2 The required information has not been provided to the contract-holder; or 

4.9.3 The deposit is not being held in accordance with an authorised deposit scheme,

unless the deposit is returned to the contract-holder (or any person who paid the deposit on their behalf) either in full or with any agreed deductions, or the county court has made an order, or an application has been withdrawn or settled by the parties. 
5. Holding deposits

Deposit schemes do not cover holding deposits. Contract-holders will sometimes pay a holding deposit before they have signed an occupation contract. It is best practice for landlords/agents to enter into a Holding Deposit Agreement with the prospective contract-holder so that clear information is given to the prospective contract-holder about when the deposit is to be repaid or retained.
Under the Renting Homes (Fees etc.) (Wales) Act 2019, holding deposits must be capped at one weeks’ rent and must be refunded within 7 calendar days of the contract being entered into (although there is provision for the holding deposit to be applied to the first instalment of rent or towards any permitted security deposit). The holding deposit can be applied to the rent or security deposit. 
If the landlord and contract-holder fail to enter into an occupation contract within 15 days of receipt of the holding deposit paid by the contract-holder (‘the Deadline for Agreement’) (unless an extension is agreed), the landlord must repay the holding deposit to the contract-holder within 7 days of the Deadline for Agreement. 
Landlords are not required to protect a holding deposit with a scheme before someone becomes a contract-holder. If the contract-holder consents to the holding deposit being applied to the security deposit, then this must be protected with a scheme.
A holding deposit can be retained but only in limited circumstances, for example, where a prospective contract-holder provides misleading or false information. 
Under supplementary regulations; The Renting Homes (Fees etc.) (Holding Deposit) (Specified Information) (Wales) Regulations 2019, landlords are required to provide certain information and documentation to prospective contract-holders prior to collecting a holding deposit to secure a contract. Failure to provide this information means that the landlord cannot rely upon certain exceptions to retain a holding deposit (for example, where the contract-holder fails to take all reasonable steps to enter into the contact and where the contract-holder notifies the landlord that they do not wish to enter into the contract), and the holding deposit must be repaid. 

Please see our Guidance Note: Renting Homes (Fees etc.) (Wales) Act 2019 for further information regarding holding deposits.
6. What happens if the Landlord (or Letting Agent) does not comply with the Renting Homes (Fees etc.) (Wales) Act 2019?

6.10 A landlord or letting agent who requires a prohibited payment to be paid to them (for the purposes of this note a prohibited payment would be a payment in excess of the capped amount of the holding deposit), the landlord or agent could be liable on summary conviction to a fine. The enforcement authority may offer the offender a civil penalty of £1,000 as an alternative but this is entirely at their discretion. 

6.11 Landlords or letting agents on their behalf will not be able to serve a section 173 notice, or a section 186 notice or exercise a landlord’s break clause under the Act if they do not return an unlawfully retained holding deposit. 

6.12 A landlord or letting agent could have their Rent Smart Wales licence revoked if the licensing authority determine a person is not fit and proper to hold a licence under the Housing Wales Act 2014. 
7. Required Information

The Act requires a landlord to provide their contract-holders with certain “required information” within 30 days of receiving a deposit. Much of the required information will be contained in literature provided by the authorised deposit scheme so copies of the relevant literature should be attached to the Required Information notice and given to the contract-holder. A failure to provide the required information within 30 days of receiving the deposit will also invalidate the service of a section 173 notice, a section 186 notice, or a landlords break notice under the Act. A landlord will only be able to serve a section 173 notice, or a section 186 notice, or a notice under a landlord’s break clause if the deposit is returned to the contract-holder (or any person who paid the deposit on their behalf) either in full or with any agreed deductions, or the county court has made an order, or an application has been withdrawn or settled by the parties.
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